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STATEMFNT OF THE CASE
Nature of the Case
Terry Ensminger pied guilty to one count of felony violation of a no contact order.
He received a unified sentence of five years, with two and one-half years fixed.
Mr. Ensminger asserts that the no contact order included on the judgment of conviction
fails to meet nearly every requirement contained within Idaho Criminal Rule 46.2 and,
therefore, asks this Court to vacate the no contact order entered by the district court as
part of the judgment of conviction.

Mr. Ensminger also contends that his sentence

represents an abuse of the district court's discretion, as it is excessive given any view of
the facts.
Mr. Ensminger submits this Reply Brief in order to address the State's
contentions that the issue of whether the no contact provision contained in the judgment
of conviction was improperly entered was not properly preserved below and the
contention that Mr. Ensminger could only raise the issue pursuant to an Idaho Criminal
Rule 36 motion to correct a clerical error. 1

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Ensminger's Appellant's Brief. They need not be repeated in this Reply Brief, but
are incorporated herein by reference thereto.

1

Mr. Ensminger will not further address the excessive sentence claim in his Reply Brief,
as the issue was fully developed and argued in his Appellant's Brief. (Appellant's Brief,
pp.9-11.)

1

!SSUES

1.

Did the district court err when it entered a no contact order in the judgment of
conviction that is invalid due to a lack of any discernible date of expiration and
fails to conform to the requirements of I.C.R. 46.2?

2.

Did the district court abuse its discretion when it sentenced Mr. Ensminger to a
unified sentence of five years, with two and one-half years fixed, following his
plea of guilty to felony violation of a no contact order?
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The District Court Erred When It Entered A No Contact Order Within The Judgment Of
Conviction As It Is Invalid Because It Contains No Discernible Date Of Expiration And
Fails To Conform With The Re uirements Of I.C.R. 46.2
The State contends that the issue was

not properly preserved below

(Respondent's Brief, pp.3-5); however, Mr. Ensminger objected to the entry of any no
contact order, and that is sufficient to preserve the issue for review. At sentencing, over
Mr. Ensminger's objection, the district court entered a no contact order against
Mr. Ensminger that continues to be in force. (R, p.55.) The district court also included
a proviso on the judgment of conviction that prohibited Mr. Ensminger from having
contact with his ex-wife. (R., p.58.) This proviso contained no end date and otherwise
did not comply with the requirements of !.C.R. 46.2 and I.C. § 18-920. (R., p.58.) The
issue was properly preserved for appellate review as Mr. Ensminger objected to the
entry of any no contact order during his sentencing hearing. (6/2/14 Tr., p.38, L.s1619.) Although Mr. Ensminger took issue with any no contact order being entered in his
case, the error is preserved because the district court heard his objection, yet entered
the no contact order provision anyway. Ultimately, when the no contact provision was
entered as a provision of the judgment, it violated both the statute and the rule. Thus
Mr. Ensminger appealed, seeking to rectify this judicial error.
The State also contends that Mr. Ensminger could only raise the issue pursuant
to an I.C.R. 36 motion to correct a clerical error. (Respondent's Brief, pp.4-5.) Idaho
Criminal Rule 36 states:
Clerical mistakes in judgment, orders or other parts of the record and
errors in the record arising from oversight or omission may be corrected
by the court at any time and after such notice, if any, as the court orders.

3

I.C.R. 36. Relief under I.C.R. 36 is strictly limited to the correction of clerical errors, as
opposed to judicial or legal errors. State v. Moore, 152 Idaho 203, 210 (Ct. App. 2011 ).
In Moore, the Idaho Court of Appeals held that !.C.R. 36 "does not provide a vehicle by
which a trial court may amend a sentence to give effect to the court's previously
unstated intent that alters the sentence." Id. (quoting State v. Allen, 144 Idaho 875, 878
(Ct. App. 2007).
Mr. Ensminger contends that the no contact order proviso contained within the
judgment of conviction is invalid because it fails to contain a date of expiration, and fails
to comport with the requirements of I.C.R. 46.2; therefore, it was a judicial error for the
district court to insert a no contact order provision in the judgment of conviction,
particularly where the court had already issued a separate no contact order. It is not a
clerical error to include such a provision in the judgment of conviction, but it is a judicial
error, in that the district court erred in entering a no contact order in violation of the
statute.

As such, a motion to correct a clerical error pursuant to I.C.R. 36 would be

inappropriate.

CONCLUSION
Mr. Ensminger respectfully requests that this Court vacate the judgment of
conviction containing the no contact provision.

Mr. Ensminger also requests that this

Court reduce his sentence as it deems appropriate. Alternatively, he requests that his
case be remanded to the district court for a new sentencing hearing.
DATED this 30 th day of March, 2015.
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Deputy State Appellate Public Defender
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